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ALEXANDER COHN
Arbitrator - Mediator
P.O. Box 4006
Napa, CA 94558.
(707 226-7096

IN ARBITRATION PROCEEDINGS PURSUANT TO
AGREEMENT BETWEEN THE PARTIES

In the Matter of a Controversy

)
)
between g
FAIRFIELD-SUISUN UNIFIED-TEAGHERS ) ARBITRATOR’S
ASSOCIATION, )

: } OPINION AND AWARD

and )

)

)

)

FAIRFIELD-SUISUN UNIFIED SCHOOL DISTRICT.

Involving a dispute over arbitrability and lesson )
plans; Article 10.3(e)(3); William C. Zeiller, Grievant. )
AAA #74-390-00467-04 )

This Arbitration arises pursuant to Agreement between the FAIRFIELD-SUISUN

UNIFIED TEACHERS ASSOCIATION, hereinafier referred to as the “Association,” and
the FAIRFIELD—SUISUN‘UNlFlED SCHOOL DISTRICT, hereinafter referred to as the
“District,” under which ALEXANDER COHN was selected to serve as sale, impartial
Arbitrator and whose decision shall be final and _binding upon the paries.

Hearing was held on October 8 and December 16, 2004, in Fairfield, California.
The parties were afforded full opportunity for the examination and cross-examination of
witnesses, the introduction of relevant exhibits and for closing argument. Post-hearing

briefs were received on or before March 29, 2004, and the matter was submitted.
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APPEARANCES:

9.3(d)(3)

On behalf of the Association:

BALLINGER G. KEMP, Esquire, Legal
Department, California Teachers Association,
1705 Murchison Drive, Burlingame, California

94010.

On behalf of the District:

MATTHEW J. RUGGLES, Esquire, Littler,
Mendelson, 2520 Venture Oaks Way, Suite
390, Sacramentp, California 95833-4227.

ISSUE
1. Whether the grievance is arbitrable?
2. Assuming the grievance is arbitrable, did the District give

Grievant a directive regarding lesson plans in or about
November, 2003 in violation of Article 10.3(e)(3) of the
Agreement? If so, what shall be the remedy?

RELEVANT PROVISIONS OF AGREEMENT

Article 9 - Grievance Procedure

The arbitrator shall be subject to the following limitations:

(a) The arbitrator shall have no power to add to, subtract from,
disregard, alter, or madify any of the terms of this agreement. The
arbitrator shall also be limited to fashioning remedies anly with the

terms of this agreement.

Article 10 - Evaluation

10.3 Certificated Evaluation Pracess using CSTP

a.

This process will be used to evaluate all temporary and probationary
certificated staff. Tenured employees will be evatuated at least once
every two (2) years, and probationary employees will be evaluated atieast
twice a year. Temporary employees will be evaluated at least twice a year
or once a semester. At the request of the Association, the timeline for a2
grievance dealing with an employee's evaluation will continue from the
end of the period of service in which the evaluation was received until the

beginning of the following period of service.

Consulting Teachers (PAR Program, Article 14) shall be evaluated
according to the guidelines in Article 14.6.c.
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b. Individual or Schoo! Site Staff meeting so that all unit members are
included, will be held during the first month of each employee's work year
to discuss the evaluation process and Standards. Unit members will be
evaluated upon the Standards on the form “Certificated Personnel -
Evaluation Form, Appendix W.” All certificated employees will be provided

with copies ofthe CSTP: Resources for Professional Practice (8/99) which -

provides detailed information regarding the components of each standard.

At least two or more formal observations, scheduled or unscheduled, will
be held using the District's Certificated Personnel Observation Form
(Appendix V). Both observations will be at least 30 minutes in length.
These formal observations may take piace any time a certificated staff
member is performing within the scope of his/her classroom duties.
Observations may be preceded by a pre-conference between the

employee and the evaluator.

d. Each certificated employee covered by this agreement shall receive at
least two (2)thirty (30) minute classroom observations for each evaluation.
The number, frequency, and duration of observations may vary with the
requirements imposed by the type of class, the needs of the teacher, and
individual situation. A maximum of two (2) evaluations will be conducted

during any thirty (30) day period.

The authorized components of data to validate the CSTP inciude formal
classroom observations and:

Observations of less than 30 minutes

Classroom walkthroughs .
Lesson plans as desiqned by the classroom teacher

Observation of report cards and progress reports _
Records of professional development activities as provided by the

teacher (Emphasis added)

NP W

Standardized test scores shall not be used as evaluation data.

. FACTS
The salient facts are not in dispute. The parties have had a collective .bargaining
relationship for several years. The current coltective bargaining agreement became
effective July 1, 2002. During the negotiations for the Agreement, the District proposed

language. regarding teacher evaluations.? The final language provided that one (1) of

the factors used in evaluations would be lesson: plans as designed by the classroom

YIX 1.

2AXA1.
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teacher?® in eariy November, 2003.'-M6hicé Tipton, principal of Dover Middie School,
requestad that all Special Education teachers submit iesson plans. Grievant submitted
his lesson plans. Tipton found them to be insufficient. She provided Grievant with & .
template and noted certain iterns that should be in his plans.* This grievance followed.

Tipton has been the principal at Dc_:ver Middle Schoal since 2002. She testified
that Grievant was not being evaluated in the 2003-4 school year; that she may observe
a class for several reasons, e.g,, observing a student or the physical condition of the
roonﬁ; that she could be informaliy'observing a teacher; that informal evaluations are not
recorded in the formal eva!uaﬁon;- that-the-assistant principal evaiuates Grievant-that
a lesson plan is the written record of the instructional plan for the student; that it has two |
(2) purpases; one (1) is a written record for the teacher o plan aﬁd pace instruction; the
other is to serve as a record for any other person to know what is going on in the
classroom and what will be forthcoming; that the plan should include the objective for
the lesson, references to state standards, student activities, and some assessment that
the objective has been reached:; that plans are part of instructional planning at Dover:
and, that lesson plans should take 1-2 hours per week.

Tipton further testified that she requests teachers to submit lesson plans on a
weekly basis; that she is responsible for the overall instructional planning at Dover; that,
when Grievant submitted his plans in November of 2003, she could not tell what the
teaching objective was and did not see references to state standards; that, to her,
Grievant's plans were just lists of assignments; that she wrote a note to ask for more
information;® that she gave the template to Grievant at his request; that he asked her if
she had any templates to follow; that the plans she received from other eachers at

Daver in the falf of 2003 had references to state standards; that she never told Grievant

3JX 1. Section 10.3(e)(3).
‘AX 2,
SAX 2.
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that the template was a required form; that she did not say there would be
“consequences” if he did not follow the form; that Grievant's lesson plans from February,
20048 reference state standards and are more specific as to assignments; that these
plans are acceptable; that she does not require any specific form; and, that teachers at
Dover use different forms.”

Tiptori also testified that the District sets-the curriculum; that state standards
should be in plans so any observer can see thé curriculum is being taught; that she first

became a principal in November, 2002; that she was an interim principal at anather

. school district for six (6) manths prior to that; that, before she wes arrinterim principal,

she was a program director coordinator for four (4) years; that she did not observe and
evaluate teachers as a program coordinator; that she was a classroom teacher before
program coordinator; that she has training in observing and evaluating classroom
teachers; that she is a graduate of the Princi'pals Academy through the ACSA. that she
asked Grievant to put state standards in his plans; that not all teachers at Dover inciude
them; that, in early November of 2003, she asked all teachers in the Special Education
Department for lesson plans; that she did ask other teachers to include state standards
in their plans; that she is aware of the contract language regarding lesson plans; that,
on the template she gave to Grievant, students being addressed may not be essential,
but should be in special education classes because of Individual Education Plau (1EP™)
requirements for each student; and, that the cfher asterisked items are essential
components of an effective lesson plan.? -

Theodore R. Bynum Jr. is 2 Chapter Services Consultant with the California

Teachers Association. He was present at the fact finding between the parties. The

6DX 5.
DX 7.

8AX 2.
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District presented its position regarding evaluation® at the fact finding. The District's
position was that it had the right to evaluate a teacher at any time. Bynum testified that
a certificated employee is subject to evaluation any time schoal is in session, that the
parties agreed to formal evaluation every other year; that, at the fact finding, the parties
agreed that lesson plans should'be based on state content standards; and, that the
second sentence of Section 10.3(a)" essentially.reflects California Education Code.
language.

Grievant is a Special Day Class/Learning Handicapped teacher. He has been
with the District for eight (8) years. -Prior to Tipton becoming principal, he had completed
lesson plans for instruction and had been at other sites besides Dover. Grievant
testified that no site administrator had required him to turn in iesson ptans or had asked
to see them: that no one before Tipton criticized his lesson plans, told him what form to
use or what should be in them; that he turned his plans in to Tipton and she responded
with a note that they were not correct;" that he-did not understand what Tipton did not
like about his plans: that the template Tipton gave him was similar to the Madelyne
Hunter lesson plan; that it is designed to teach students getting an education degree
how a lesson works; that he took Tipton's note to mean he had to change the way he
did his lesson plans; that he met with her in mid-November of 2003; that, prior to turning
in his plans to Tipton, she asked for plans from all of the Special Education Departrhent
teachers: that he talked to other teachers and learned most had nof turned in lesson

plans, so he went to the Association to ask about filing a grievance; that the plans he

" turned in were less detailed than when he began teaching; that, inthe last two (2) years,

the District has approved scripted curricula; that he obtained teaching material with

lesson plans; that, after he met with Tipton, he changed the way he did lesson plans and

2AX 1.
LEPER

"AX 2.
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included more information; ' that he does not believe it has improved his teaching: that
his-lesson plans were based on iesson plan books the District had; that he is required
to prepare lesson plans for substitutes; ' that he does not include state standards when
he does; that Tipton has not told him anything about his plans for substitutes; that his
current lesson plans include state standards; ™ and. that state standards do not help his
tgaching and do not truly apply to learning handicapped students.®

After Tipton requested that Grievant include certain elements in his lesson plans,
he included them.” He did not use the template Tipton included'” and still does not.
None of the teachers he asked about lessan plans use the form Tipton gave him. Even
th.ough his lesson plans did not include state standards or objectives, one could find.

these in teachers’ resources.
Grievant further testified that he teaches to modified state standards; that each

of his students has an IEP; that, in lesson plans, he does not need to include the

students being addressed, state standards, teaching objective, guided practice, or check
for understanding because they are part of the lesson plan even if they are not written
in the plan; that they are part of the instruction, but the plan is not; that the purpose of
the plan is to-assist him teach; and that he is the only Special Education teacher who
received the template from Tipton.

Laurel Salerno-White is a teacher at Fairfield High School, the Avid Coordinator
at Fairfield, and the District Avid Coordinator. She has been employed by the District

since 1986. She testified that she has always done lesson plans; that she was an

2 DX 5,
B AX 3,
W AX 4,
* DX 4.
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Executive Board member of the Union and President from 1995-1999; that she was a
bargaining committee member from 1899-2002; that she participated in negotiating X
1: that the lesson plan language was agreed upon in February, 2001; that the District
proposal on evaluations included videotaping teachers and lesson plans; that, When the
District stated it wanted evidence that teachers had planned lessons, the Assaciation
also proposed “evidence of planning;” that, prior to this, teachers planned lessons as
they chose; that no one told teachers how to do lesson plans: that she took notes atthe
February 28, 2001 mediation session where the lesson plan language was discussed;'t
that the District proposed the language in Section 10.3(e)(3); that the-District did rot say
itwanted a particular form; that there was no further discussion after February 28,2001,
that the bargaining team expressed to the District that teachers did not want to have to
follow a particular form; that the District responded that 3 particular form was not
needed:" that the bargaining team was clear that teachers did not want anyone dictating
how they could plan lessons; that the template Tipton gave to Grievant® was exactly
what the bargaining team told the District it did not want; i.e., to follow a particular form;

that a lesson plan is a teacher's guide to presenting the lesson and a record of what has

- been taught; that a lesson plan should be judged by the effectiveness of the lesson

given; and, that she never includes state standards in her lesson pians.
Salerno-White also testified that lesson plans are based on state standards; that
she includes activities, or guided practice. in her plans; that she also includes the
objective of the lesson; that her plans generally include apening activities, topic, and
assignments; that. during negotiations. the Association did not want a required form for
plans, that, when she was AssociationPresident, teachers were not required to use a

particutar form; that a lesson plan should be completely designed by the teacher; that

¥ AX 5.
¥AXS.

X 2.
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she was on the bargaining team when they negotiated the language of 10.3(a); that she
recalls discussing the phrase “performance evaluation is an ongoing process;" and,

that the Associationobjected because it could mean any time a teacher was at work.

Gail Pizzo is the Assistant Director of Special Education and has been in that

position for approximately three (3) years. She has been with the District for twenty-

seven (27) years. She knows Grievant. Pizzo testified that Special Education teachérs

are réquired to teach the state content standards; that Grievant must ensure he is
addressing the state standards, élfhough they may be modified in that some students’
grade ievels may be lower; that Grievant's.lesson plans must address the. students’
goals and objectives per the IEPs they have; that Grievant does nat have to modify the
state standards by himselffor each student; that the state produces materials with goals
and objectives for students based on their functioning level;# that Grievant and all

Special Education teachers use these for instructional planning; that Grievant's students

take all of the required tests that general education students take, which are based on
state standards; that she informally observed Grievant two (2) years ago at Dover and
his lesson plans were insufficient; thatthey just listed ‘history” for each day; that she toid
Grievant they were insufficient and they discussed why; that they needed materials,

goals, teacher activity, and student activity; that she shared her concems about

Grievant's lesson plans with Tipton because she was the new principal atthe time; that
she informally observed all Special Education teachers at Dover at the time; that it is not |
absolutely necessary to include state standards in a lesson plan to tie the lesson to the |
curriculum; and, that it is helpful if the lesson plan includes state standards.
Ernestine N. Clark is a second grade teacher at Suisun Elementary School. She
is in her thirty-first year with the District. Clark is currently on the Association bargaining

team and joined it in 2002. She testified that she was on the bargaining team in August

FAX 1.

2 DX e.







